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Municipal Court of the District of Columbia 


Frank Simms, plaintiff 

V8. 

United States of America and Metropolitan 
Warehouse Company, defendants 

United States of America, 

District of Columbia , ss: 

Be it remembered that in the municipal dourt of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 


| No. 105460 
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Declaration in replevin 
Filed June 24, 1924 

In the Municipal Court of the District of Columbia 
Frank Simms, plaintiff ] 


V8. 


No. 105460 


Metropolitan Warehouse Company, defendant 


District of Columbia, to wit: 

The plaintiff Frank Simms sues the defendant for (wrongfully 
detaining) wrongfully taking and retaining said plaintiff’s goods 
and chattels, to wit: Apperson touring car, 1920 model, motor No. 
22353, which said goods and chattels are of the value of Two Hun¬ 
dred Dollars ($200.00). And the plaintiff claims that the same may 
be taken from the defendant and delivered to him; or if they are 
eloigned, that he may have judgment of their said value, and all 
mesne profits and damages, which he estimates at $300, besides costs. 

R. E. Lynch, 
Attorney for Plaintiff. 

Undertaking in replevin 
Filed June 24,1924 

******* 

Whereas the plaintiff, Frank Simms, about to sue out a writ of 
replevin against the defendant, Metropolitan Warehouse Company, 
in this action; therefore the plaintiff and Frank Frazzano, surety, 
appearing, and submitting to the jurisdiction of the municipal court 
of the District of Columbia, hereby undertake for themselves and 
each of them, their and each of their heirs, executors, admin- 
3 istrators, successors, or assigns, to abide by and perform the 
judgment of said municipal court in the premises which judg- 


Z UNITED STATES ET AL. V. FRANK SIMMS 

ment may be rendered against all the parties whose names are hereto 
affixed either jointly or severally. 

Signed this 24th day of June, 1924. 

Frank Simms. 
Frank Frazzano. 

Approved: June 24, 1924. 

Charles V. Meehan, Judge. 

District of Columbia : 

Frank Frazzano, surety in the within undertaking, swears that he 
is the owner of real and personal property in the District of Colum¬ 
bia of the value of $10,000 over and above all debts and prior obli¬ 
gations, and that he resides at No. 521 Massachusetts Avenue NW., 
D. C. 

Frank Frazzano. 

Subscribed and sworn to before me this 24th June, 1924. 

[notarial seal.] Edmund Carrington, 

Notary Public , D. C. 


Marshal's return 

Served copies of the bill of particulars, affidavit, writ of replevin, 
and this summons on the defendant, Metropolitan Warehouse Com¬ 
pany, by serving copy of this writ on R. N. Nash, proprietor, the 
25th day of June, 1924. 

E. C. Snyder, 

U. S. Marshal. 

By Eskridge, Deputy. 

4 Petition 

Filed July 13, 1924 

* * * * * * * 

Now comes the United States of America, by Peyton Gordon, its 
attorney in and for the District of Columbia, and states unto the 
court as follows: 

1. Petitioner is informed and believes and therefore avers that 
on or about the tenth day of May, 1924, the metropolitan police 
seized, in the District of Columbia, one Apperson touring car, motor 
No. 22353, containing seventy-five half-gallon jars of corn liquor. 
They were unable, however, to apprehend the driver of the car, who 
made his escape. 

2. Petitioner is further informed and believes and therefore avers 
that on May 13, 1924, the said automobile and liquor were seized bv 
deputy collector of internal revenue for the District of Maryland, 
under the provisions of section 3450 of the U. S. Revised Statutes; 
that on said date said car was appraised at $350.00, as provided by 
section 2460 of the U. S. Revised Statutes; that on May 16, 1924, 
notice of the seizure of the said automobile was published in the 
Washington Star, giving notice that claims might be filed as pro¬ 
vided by section 2460 of IT. S. Revised Statutes. 

3. And petitioner is further informed and believes and therefore 
avers that on May 23, 1924, claim was filed for said automobile by 
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the plaintiff herein, through his attorney, copy of which is attached 
hereto and made a part hereof, being marked “ Exhibit A”; that on 
May 29, 1924, the attorney of said plaintiff herein was duly notified 
of said seizure; that the thirty-days period within which claims may 
be filed, under the said section 3460, expired June 24, 1924, and that 
the petition herein was filed on that day. 

5 Wherefore your petitioner prays: 

1. That the United States be allowed to intervene as a 
party defendant or be substituted in place of the Metropolitan 
Warehouse Company, the present defendant. 

2. That the said automobile be returned to the possession of the 
United States as provided by section 1557 of the Code of Law for 
the District of Columbia. 

3. That this court will inquire into and determine the rights of 
the various parties claiming said car and dispose of same accord- 
ingly. 

Peyton Gordon, 

United States Attorney. 

By Chas. S. Baker, 
Assistant United States Attorney. 

District of Columbia, ss: 


Chas. S. Baker, being first duly sworn, upon oath deposes and 
says that he is assistant United States attorney in and for the 
District of Columbia; that he has read the foregoing petition by 
him subscribed and knows the contents thereof; and that the mat¬ 
ters and things therein stated of his own personal knowledge are 
true, and those stated as upon information and belief he believes to 
be true. 

Chas. S. Baker, 

Assistant United States Attorney. 


Subscribed and sworn to before me this 12th day of July, 1924. 

Blanche Neff, Clerk. 

Service acknowledged July 12th, 1924. 

R. E. Lynch, 
Attorney for Plaintiff. 


6 Order and judgment 

Entered July 12, 1924—Minutes 13, P. 240 

Comes now the parties hereto, and upon stipulation filed herein 
it is ordered that the judgment heretofore entered in this cause be, 
and the same is hereby vacated, set aside, and held for naught. 

Further, upon said stipulation, it is ordered that the petition 
herein filed to make the United States of America a codefendant 
herein be, and the same is hereby granted. 

Further, after re-hearing on plaintiffs oral motion for judgment, 
it is ordered that said motion be, and the same is hereby, granted. 
Wherefore, it is considered that plaintiff recover of defendants, 
Metropolitan Warehouse Company and the United States of America, 
possession of the goods and chattels in this cause replevied. 
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7 United States of America, ss : 

The President of the United States , to the Honorable Robert E. 
Mattingly , Judge of the Municipal Court of the District of Colum¬ 
bia, Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Municipal Court, before 
you, between Frank Simms, plaintiff, and United States of America 
and Metropolitan Warehouse Company, defendants, No. 105460, 
a manifest error hath happened, to the great damage of the said 
defendants, as by their complaint appears. We being willing that 
error, if any hath been, should be duly corrected, and full and 
speedy justice done to the parties aforesaid in this behalf, do com¬ 
mand you, if judgment be therein given, that then, under your seal, 
distinctly and openly, you send the record and proceedings afore¬ 
said, with all things concerning the same, to the Court of Appeals 
of the District of Columbia, together with this writ, so that you 
have the same in the said Court of Appeals, at Washington, within 
20 days from the settling of the bill of exceptions, or within such 
additional time after the expiration of the 20 days as the court 
below or a judge thereof for sufficient cause shall allow; that the 
record and proceedings aforesaid being inspected, the said Court 
of Appeals may cause further to be done therein to correct that 
error, what of right and according to the laws and customs of the 
United States should be done. 

Witness the Honorable George E. Martin, Chief Justice of the 
said Court of Appeals, the 29th day of July, in the year of our Lord 
one thousand nine hundred and twenty-four. 

[seal.] Henry W. Hodges, 

Clerk of the Court of Appeals of the District of Columbia. 

Allowed by— 

George E. Martin, 

Chief Justice of the Court of Appeals of the District of 
Columbia. 

(Indorsed:) Filed July 29, 1924, Municipal Court, District of 
Columbia. 


8 In the Municipal Court of the District of Columbia 


Frank Simms, plaintiff 


vs. I 


LTnited States of America and Metropolitan 
Warehouse Company, defendants 


No. 105460 


Bill of exceptions 

Filed Aug. 20, 1924, Municipal Court, District of Columbia 

Be it remembered that this cause came on for trial on the 12th day 
of July, 1924, before the Honorable Robert E. Mattingly, one of the 
justices of the Municipal Court of the District of Columbia, the plain- 
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tiff having replevined a certain Apperson automobile theretofore 
seized by a member of the police department of the District of Colum¬ 
bia and turned over to a deputy collector of internal revenue for the 
District of Maryland, under section 3450 of the Revised Statutes of 
the United States. The said automobile having been placed in 
storage with the defendant, the Metropolitan Warehouse Company, 
which was the sole original defendant, the United States having 
filed a petition asking to be made a party defendant, as the only 
actual party in interest. 

No witnesses were called nor evidence introduced at the time of 
said hearing, it being admitted by both parties that the said automo¬ 
bile was seized on the 10th day of May, 1924, by the said collector 
after having been taken by the Metropolitan police of the District of 
Columbia while in the act of transporting seventy-five half-gallon 
jars of corn liquor. The case was submitted to the trial court upon 
the following agreed statement of facts: 

The plaintiff, at 8.30 p. m. on the date of the seizure of the auto¬ 
mobile, notified the police department of the District of Columbia 
that said automobile had been stolen; that thereafter, on or about 
11.00 p. m. of the same evening, said automobile, while in the 
9 act of transporting the aforesaid liquor, was seized by the 
Metropolitan police department and turned over to the Fed¬ 
eral Prohibition Department; and that the Commissioner of Internal 
Revenue adopted such seizure under the claim that said liquor had 
been deposited or concealed in said automobile with intent to defraud 
the United States of the tax imposed upon liquor of like alcoholic 
contents and manufacture. 

That the plaintiff tendered to the prohibition department a bond 
with sufficient surety, in accordance with the provisions of section 26 
of the national prohibition act, for the release of the car, but same 
was refused. 

The sole question argued in this case was whether or not the 
United States might proceed under section 3450, Revised Statutes, 
notwithstanding the circumstances herein set forth, under claim that 
the tax on said liquor had not been paid. 

Upon the 14th day of July, 1924, the court entered the following 
order in this cause: 

“ Upon motion of the United States Attorney and consent of the 
plaintiff herein, it is this 12th day of July 1924, 

“Ordered, that the judgment heretofore herein entered be set 
aside and leave is hereby granted to the United States to be made a 
party defendant; and it is further ordered, after rehearing, that 
judgment be entered herein for plaintiff for possession of property 
attached, the court being of the opinion that section 3450 Revised 
Statutes of the United States is not applicable. 

Robert E. Mattingly, Judge” 

Judgment was accordingly entered, and the Government thereupon 
signified its intention of applying to the Court of Appeals of the 
District of Columbia for a writ of error, and thereafter the said writ 
having been allowed, counsel for the Government prayed the court 
to sign and seal this bill of exceptions, and the same was accordingly 
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made a part of the record in this case on the 20th day of August, 
1924. 

Robt. E. Mattingly, Judge. 

Bill of exceptions settled, signed, sealed, and filed 20th day August, 
A. D. 1924. 

Consented to as correct statement. 


R. E. Lynch, 
Atty. for Pit. 


10 In the Municipal Court of the District of Columbia 


Frank Simms, plaintiff 

VS. 

United States of America and Metropolitan 
Warehouse Company, defendants 


Ino. 105460 


Assignment of errors 

Filed Aug. 20, 1924, Municipal Court, District of Columbia 

It is submitted that the trial court erred as follows: 

1. In ordering the return of said automobile to the plaintiff. 

2. In denying the petition of the United States to return said 
automobile to their custody. 

3. In ruling that section 3450, Revised Statutes of the United 
States, was not applicable to the facts herein involved. 

4. In denying the United States the right to proceed under said sec¬ 
tion 3450 of the Revised Statutes of the United States. 

Peyton Gordon, 
United States Attorney. 
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In the Municipal Court of the District of Columbia 


United 


Frank Simms, plaintiff 
vs. 

States of America and Metropolitan 
W arehouse Company, defendants 


No. 1054G0 


Designation of record 

Filed Aug. 20, 1924, Municipal Court, District of Columbia 

• 

It is hereby stipulated and agreed by and between Frank Simms, 
plaintiff' herein, and the defendant, the United States of America, 
by their respective attorneys, that the record on appeal in the Court 
of Appeals, shall consist of: 

1. Declaration. 

2. Return of United States marshal. 

3. Intervening petition of United States of America. 

4. Order of court granting leave to United States of America 

to intervene. 

5. The judgment. 



6. Writ of error. 

7. Bill of exceptions. 

8. Assignment of errors. 

9. This designation. 

10. Certificate of clerk. 

R. E. Lynch, 

Attorney for Frank Simms. 
Peyton Gordon, 
United States Attorney. 

12 Municipal Court of the District of Columbia 

United States of America, 

Distinct of Columbia , ss: 

I, Blanche Neff, clerk of the Municipal Court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 2 to 
11, both inclusive, to be a true and correct transcript of the record, 
according to direction of counsel herein filed, copy of which is made 
part of this transcript, in cause at law No. 105460, wherein Frank 
Simms is plaintiff and United States of America and Metropolitan 
Warehouse Company are defendants, as the same that remains upon 
the files and of record in said court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court at the city of Washington, in said District, this 
21st day of August, 1924. 

[seal.] Blanche Neff, Clerk. 

(Indorsement on cover:) District of Columbia, Municipal Court. 
No. 4198. United States of America et al., plaintiff in error, vs. 
Frank Simms. Court of Appeals, District of Columbia. Filed 
Aug. 21, 1924. Henry W. Hodges, Clerk. 


